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Court of Appeals of the District of Columbia. 


No. 3657. 

John Kennedy, Surviving Executor, &c., Appellant, 

vs. 

Michael F. Mangan. 


a Supreme Court of the District of Columbia. 

Equity. No. 37,372. 

John Kennedy, Sunuving Executor of the Estate of Margaret King, 

Deceased, Plaintiff, 

vs. 

Michael F. Mangan, Margaret Burtenshaw, James Harney, 
'Margaret Kelly; Patrick King, if Living; the Unknown Heirs, 
Alienees, and Devisees of Patrick King, if He be Dead; the Un¬ 
known Heirs, Alienees, and Devisees of Margaret King, Deceased, 
Defendants. 

United States of America, 

'District of Columbia^ ss: 

Be is remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Bill of Complaint. 


Filed November 26, 1919. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 37372. 


John Kennedy, Surviving Executor of the Estate of Margaret King, 

Deceased, Plaintiff, 

vs. 

M iCHAEL F. Mangan, Margaret Burtenshaw, James Harney, 
Margaret Kelly; Patrick King, if Living; the Unknown’ Heirs, 
Alienees, and Devisees of Patrick King, if He be Dead; the Un¬ 
known Heirs, Alienees, and Devisees of Margaret King, Deceased, 
Defendants. 

To the Supreme Court of the District of Columbia: 

(Plaintiff* states as follows: 

1. That the plaintiff is a citizen of the United States and a resident 
of the District of Columbia, and sues herein as the surviving ex¬ 
ecutor of the estate of Margaret King, deceased. Administration 
Cause No. 18,862, in the Supreme Court of the District of Columbia, 
holding a Probate Court. 

2. That the defendant Michael F. Mangan, is a citizen of the 
United States and a resident of the District of Columbia; that the 
defendant Margaret Burtenshaw, is a citizen of the United States 
and a resident of Brooklyn State of New York, and is sued herein 
by further assurance, because she claims to be an heir at law of the 
hereinafter named, Margaret King Deceased. The defendant, James 

Harney, is a citizen of the United States and a resident of 
2 New Haven, Connecticut, and is sued herein by way of further 
assurance because he claims to be an heir at law of Margaret 
King deceased. The defendant, Margaret Kelly, is a subject of 
Great Britain, and a resident of Ireland, B. I., an alien, and is sued 
herein by way of further assurance as a legatee and devisee named 
in the last will and testament of Margaret King, deceased. That 
the defendant Patrick King, if living, is a citizen of the United States. 
Plaintiff has made diligent search for many years, ever since the 
date of the death of Margaret King, deceased advertising in news¬ 
papers in different papers, writing to several places where he was 
last heard from or supposed to be heard from, but is unable to state 
whether said Patrick King be Ihdng or dead and if living his present 
address, of if dead the names or addresses of his heirs at law, alienees 
and devisees, if any there be. 

That plaintiff has made diligent search in Ireland from whence 
Margaret King came to this country, and of the aforesaid defendants 
Margaret Burtenshaw and James Harney, and of the friends and 
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associates of said Margaret King, in her lifetime, to ascertain the 
names and addresses of the said Margaret King, deceased, of her 
heirs, alienees and devisees, and their addresses, if any there he, 
hnl plaintiff said lhat he lias l>een nnable to ascertain who the heii*s, 
alienees and devisees of the said Margaret King, are, if any, or their 
address, or if dead the names or addresses of his heirs at law, allienees 
are unknown, and that the defendant Margaret Burtenshaw and 
James Harney claim to be heirs at law of said decedent, hut have not 
established their claim and are joined by way of further 
3 assurance. 

iThat the defendant, Michael Mangan is sued herein in 
his own right, to enforce against him a contract for the purchase of 
real estate as hereinafter set forth. 

3. That Margaret King, late a citizen of the United States and 
a resident of the District of Columbia, departed this life in the 
District of Columbia on the 18th day of Feb’y A. D. 1912, leaving 
a last will and testament bearing date on the 12th day of February 
A. D. 1912, which will was duly admitted to probate and record 
bo(h as to real estate and a.s to personalty as the last will and testa¬ 
ment of said decedent on the 3rd day of June, A. D. 1912, in the 
Supreme Court of the District of Columbia, holding a Probate Court, 
being Administration cause No. 18,862, and letters testamentary 
were issued thereon unto John Kennedy and John Quinn the ex- 
eeutoiv; named therein: that decedent also left a codicil dated the 
1 1th day of February 1912, which was on said 3rd day of June, 1912 
admit led to probate and record both as to real estate and as to 
personalty, in said administration cause and letters likewise issued 
thereon to said executors. That thereafter on the 4th day of April 
A. D. 1915 the said John Quinn departed this life, and the said 
John Kennedy, plaintiff herein became, was, and is the surviving 
executor under the said will. That a copy of said Will and Codicil 
arc hereto attached marked Plaintiff’s Exhibit A.” 

4. That in the coui*se of the administration and to pay the debts 
of decedent. Margaret King, and the pecuniary legacies under her 
will, it became necessary under the powers of the said will to 

mortgage the said real estate hereinafter set forth, and the 
1 property known as 735 11th Street, N. W., hereinafter more 
fully desc*ribed was, under the Court's order in said Probate 
Cause 18862 hhis encumbered in two successive deeds of trust one 
for $3,500.00 and the second for $1,000.00 as set forth in .said 
Probate Proceedings, which proceedings are made a part of this bill 
of complaint. That the fii'st deed of trust became overdue on June 
29, 1919 and the second deed of trust became overdue on October 
5, 1919, and are now overdue and not paid. That by encumbering 
the said real estate as aforesaid to pay said debts and legacies, it was 
simply the exchanging of one cla.ss of debt for another. 

4. That the residuary legatee, Patrick King has not been found, 
although this petitioner has spent several years of active search to 
find him, as hereinbefore mentioned. That Ellen Kelly mentioned 
in the will died before the death of Margaret King, to wit died 
Sixteen yeai*s or more ago; she was a citizen or subject of Great 
Britain, a resident} of Ireland, B. I. and a sister of the defendant 
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Margaret Kelly, a devisee and legatee under said will, who is like- ^ 
wise a subject of Great Britain and a resident of the British Islands. 

5. That paragraph Tenth of the said Will provides that 

‘T give to my executors hereinafter named the full power and 
authority to sell, mortgage or otherwise dispose of any or all of 
my estate (personal, real or mixed) whenever they may deem it 
expedient so to do, and out of the proceeds to pay all of my just * 

debts and the above legacies, and to reinvest the balance of the | 

proceeds as they may think best. The purchaser or party loaning 
the money need not see to the application of the purchase money 
or the money loaned.” 

5 6. That under the powers of the said will, and in the j 
circumstances and necessities hereinbefore enumerated and \ 

the fact that the deeds of trust on said real estate might be fore- ' 

closed for default in the payment of said trusts, your plaintiff herein, I 

John Kennedy, as executor surviving, did on the fourth day of 
June A. D. 1919 offer at public auction said premises so encumbered, 
namely, “Part of original lot numbered 9 in Square numbered 
345 beginning for the same on the line of Eleventh Street 47 feet 
South from the northwest corner of the said lot and running South 
15 feet; thence East 70 feet; thence North 15 feet; thence West 70 f 
feet to the point of beginning;” being situated in the City of 
Washington, and District of Columbia, and improved by house 
735 11 street, N. W. and the same was sold to the defendant Michael 
F. Mangan the highest bidder therefor for $10,250.00 for the entire 
unencumbered title; that said Mangan made a deposit of $300 at time 
of sale; the sale was duly reported to the Court, an order nisi was 
issued thereon duly published, and thereafter a final order was passed 
in said Probate cause finally ratifying said sale. 

That the said executor has in hand funds of the said estate the 
sum of $1,284.35 as per last Executor’s Account. 

7. That the said Michael F. Mangan has refused, and refuses to 
comply with the terms of the said sale and purchase of said real 
estate. Reference is made to the report of this executor to the said 
Probate Court of said sale, and the orders therein in said Adminis¬ 
tration Cause No. 18862, of this Court. That said sale was by public 
auction in front of the premises aforesaid, and the propertv duly 
knocked down to said Michael F. Mangan, the highest bidder as 
aforesaid. 

Wherefore petitioner prays; 

6 1. That a writ of subpoena i^ue against each of the said 
defendants herein requiring them to appear and answer the 

exigencies of the bill of complaint. 

2. That such orders of publication be had and published against 
such of the defendants as shall be returned not to be found, and 
shall not answer, and shall be non-residents, and shall be unknown 
and otherwise, as in such cases provided. 

3. That this honorable Court pass its order and decree requiring 
the said Michael F. Mangan to specifically perform his said con- 
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tract of purchase, of the said real estate as herein mentioned, and the 
property in this bill set forth to him sold. 

4. And for such other and further relief as the nature of the case 
may require and to the Court seem meet and proper. 

JOHN KENNEDY. 

MASON N. RICHARDSON, 

CHAS. S. SHREVE, Attys. for Plaintiff. 

District of Columbia, To wit: 

1, John Kennedy, surviving executor, on oath solemnly swear 
that I have read the aforegoing bill of complaint by me subscribed 
and that I verily believe the statement of facts as therein contained 
to be true. 

JOHN KENNEDY. 

Subscribed and sworn to before me this 25th day of November, 
1919. 

[seal.] J. PEYTON TORBERT, 

Notary Public, D. C. 

7 Plaintiff's Exhibit A. 

Last Will and Testament of Margaret King. 

In the name of God, Amen. 

I Margaret King of Washington, District of Columbia being of 
sound and disposing mind, memory and undertaking, considering 
the certainty of death and the uncertainty of the time thereof, and 
being desirous to settle my wordly affairs, and thereby be the 
better prepared to leave this world when it shall please the Almighty 
to call me hence, do therefore make and publish this my last Will 
and Testament, her-by revoking and annulling all wills by me 
heretofore made, in manner and form following, that is to say: 

First, and principally, I commit my soul into the han(i of 
Almighty God, and my body to the earth, to be decently buried at 
the discretion of my executors hereinafter named; and my Will is, 
that all my just debts and funeral expenses shall be paid by my 
executors hereinafter named as soon after my deceased as shall be 
convenient: 

Second, I give, devise and bequ-ath to Father Eugene Connelly, 
of the Immaculate Conception Church, the sum of Three hundred 
(300) dollar^ for masses for the repose of my soul, in the event, 
for any reason the said devide should lapse, I give the said sum 
three hundred (300) dollars to James Cardinal Gibbons, Arch¬ 
bishop of Baltimore, absolutely in his own right. 

Third, I give, devise and bequ-ath to ^faggie O’Leary of Washing¬ 
ton, D. C. the sum of One Thousand (1,000) dollars, abso- 

8 lutely. 

Fourth, I give, devise and bequeath to Mrs. Maggie 
Kreuscup, of Washington, D. C. the sum of Seventeen Hundred 
(1700) dollars, absolutely. 

2_3657a 
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Fifth, I give, devise and bequeath to Katie O’Roar of 602 M. 
Street, N. W. the sum of Two Hundred ($200) dollars, absolutely. 

Sixth, I give, devise and bequeath to Mrs. Marv Tyler, of 602 

M. St. 

Sheet One. 

N. W. the sum of Two Thousand ($2000) dollars absolutely. 

Seventh, 1 give, devise and bequeath to Joseph Kennedy, so- of 

John Kennedy the sum of Three Hundred (300) dollars, absolutely. 

Eighth, I give, de\ise and bequeath to my executors hereinafter 
named the sum of Two Thousand $2000) dollars to be used by 
them in the erection of a su^iable memorial in my burial lot to — 
dedicated to my family. Said Executors to use their discretion 
in the selection of a suitable memorial and use more money if 
necessary. 

Ninth, I give, devise and bequeath to Mrs. Harriett Fernald of 
115 5th Street, S. E. the sum of Three Hundred ($300) dollars, 
as an extra compensation for the kindness an^ untiring devotion 
she has shown me in my sickness. 

Tenth, I give, to my executoi's hereinafter named the full power 
to sell, mortgage or otherwise dispose of, any of all of my estate 
(Personal real or mixed) whenever they may deem it expid-ent so 
to do, and out of the proceeds to pay all my just debts and the above 
legacies, and to reinvest the balance of the proceeds as they may 
think best. The purchaser or the party loaning the money need 
not see to the application of the purchased money or the 
9 money loaned. 

Sheet Two. 

Eleventh. All the interest and residue of my estate, both real 
personal and mixed, I give devise and bequeath to my brother 
Patrick King, if living, but in the event my brother Patrick is not 
heard from, or his whereabouts can not be located, for a period of 
seven (7) years, then in that event the said rest and residue of my 
estate shall go to Margaret and Ellen Kelly, daughtei’s of John and 
Catherine Kelly of Churchtown, County of Waterfoot, Ireland, as 
tenents in Common, their heirs and assigns. 

Sheet Three. 

And lastly I do hereby nominate, constitute and appoint my 
friends John Kennedy and John Quinn executors of this my last 
Will and Testament, and I desire that my executors hereinbefore 
named shall not be required to give bond for the faithful perform¬ 
ance of the duties of that office. 

In Testimony Whereof, I have set my hand and seal to this, my 
last will and Testament, at Washington, D. C. this T\\;elfth day of 
February in the year of our Lord One thousand nine hundred 
and twelve. 

her 

MARGARET X KING, [seal.] 
mark 
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Signed, sealed, published and declared by Margaret King the 
above named testator, as and for her last will and Testament, in 
our presence, who at her request, and in her presence, and in the 
presence of each other, have hereunto subscribed our names as attest¬ 
ing witnesses. 

EMMET FERNALD,* 
Residence 115 5 Street S. E. 

WILLIAM J. QUINN, 
Residence 806 E. Street S. W. 

JOHN A. QUINN. 

10 Codicil to the Last Will of Margaret King. 

In the third paragraph of my will of February 12 1912. I gave 
devised and bequeathed to Maggie O’Leary of Washington, D. C. the 
sum of One thousand ($1,000) dollars, and in the fourth paragraph 
I gave devised and bequeathed to Mrs. Maggie Kreuscup the sum of 
seventeen hundred ($1,700) dollars. 

Whereas the said Maggie O’Leary and Mrs. Maggie Kreuscup are 
one and the same person (being the maiden and marriage names 
respectively) and it was my intention to make only one bequest, 
therefore I revoke and cancel the said third and fourth paragraphs of 
my will and in lieu of the third & fourth paragraphs of my will, 
I give devise and bequeath to the said Mrs. Maggie Kreuscup of 
Washington, D. C. the sum of Seventeen Hundred ($1,700) Dollars. 
I hereby ratify and confirm my will in all other respects. In Tes¬ 
timony Whereof, I have set my hand and seal to this codicil to my 
Will this fourteenth day of Febmary 1912. 

her 

MARGARET X KING, [seal.] 
mark. 

Signed, sealed, published, and declared, by Margaret King the 
above named testator, as and a codicil to her last will and testament, 
in our presence, who at her request, and in her presence, and in the 
presence of each other, have hereunto subscribed our names as at¬ 
testing witnesses. 

C. W. SEARS, 

Address 115 5 Street S'. E. 

JOHN A. QUINN, 
Address 806 E Street S. W. 

11 Affidavit of John Kennedy as to Non-Residents. 

Filed January 5, 1920. 

District of Columbia, To wit: 

I, John Kennedy, executor, being first duly sworn on oath state 
that the defendants in the cause, Margaret Burtenshaw, James flar- 
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ney, Margaret Kelly, and Patrick King, if living, are all non-resi¬ 
dents of the District of Columbia. That I have been unable to ascer¬ 
tain if the said Patrick King be living or dead. That for five years 1 
have advertised for said Patrick King in Newspapers in Washington, 
D. C. and in the Cities of Philadelphia, Pa., Cincinnati, Ohio, Boston, 
Mass., Hartford, Conn., New Haven, Conn., Bridgeport, Conn., New 
York City, Buffalo, N. Y.; Providence, R. I.; Norfolk, Va.; Pitts¬ 
burg, Pa.; Portland and Bangor, Maine; where I had reason to be¬ 
lieve he might be, if living, but have been unable to find out if he be 
living or dead, or if living where he resides, or his last place of ad- 
di\ess; or if, dead who his heirs, alienees, and devisees, or any of 
them are or their whereabouts, or if there be any of them living. 
That I have investigated all known avenues with people who would 
have known them, if living, and all without gaining any information 
in the matter. 

That the defendant, Margaret Burtenshaw, is a resident of Brook¬ 
lyn, State of New York, and my counsel has addressed several com¬ 
munications to her counsel or representatives in said City. 

That the defendant, James PTarney is a resident of 19 Gold 
Street, New Haven, Conn., and letters have been addressed to 

12 him and re— from him at that address. That defendant 
Margaret Kelly is a resident of Churchtown, Carrick on Suir, 

Waterford County, Ireland, and such information has been fur¬ 
nished me by her agents in this City. 

JOHN KENNEDY- 

Subscribed and sworn to before me this 29th day of December, 
1919. 

rsEAL.l J. PEYTON TORBERT, 

Notary Public, D. C. 

Order of Publication. 

Filed Januarv 12 1920. 

%! / 

^ ^ ^ ^ 

The object of this suit is to specifically enforce a contract of sale 
made by plaintiff with the defendant Michael F. Mangan, for part of 
original lot No. 9 in Square No. 345 beginning for the same in the 
line of 11th Street N. W. 47 feet South from the northwest^ corner 
of said lot, and running thence South 15 feet; thence East 70 feet; 
thence north 15 feet; thence West 70 feet, to the beginning, in the 
City of Washington, District of Columbia, as more particularly 
set forth in the original bill filed herein; and being part of the 
estate of Margaret King, deceased; 

On motion of the plaintiff it is this 12 day of January A. D. 1920, 
ordered that the defendants Margaret Burtenshaw, James Harney, 
Margaret Kelly and Patrick King, cause their appearance to be 
entered herein on or before the fortieth day, exclusive of 

13 Sundays and legal holidays, occurring after the day of the 
■ first publication of this order; and, if he Patrick King be 
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dead, that the unknown heirs, alienees and devisees of said Patrick 
King cause their appearance to be entered herein on or before the first 
rule day occurring two months after the day of the first publication 
of this order; otherwise the cause will be proceeded with as in case of 
default; Provided a copy of this order be published for two months, 
namely, once a week for three successive weeks for the first month, 
and twice in the • succeeding month, in the Washington Law Re¬ 
porter and the Evening Star Newspaper, good cause being shown for 
shortening the period of publication. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


Proof of Publication in the Evening Star. 

Filed April 3, 1920. 

District of Columbia, ss: 

Personally appeared before me, Jay B. Smith, a Notary Public 
in and for the District of Columbia aforesaid, G. F. Chase, who being 
duly sworn according to law, on oath says that he is the Agent and 
Auditor of The Evening Star, a daily newspaper Published in the 
City of Washington, District of Columbia, and that the advertise¬ 
ment, of which the annexed is a true copy, was published in said 
newspaper 5 times on the following dates: Jan. 17, 24, 31, 
14 Feb. 21, 28, 1920, at a cost of Twenty-two & 50/100 (22.50) 
Dollars. 

G. F. CHASE. 

Sworn and subscribed to before me Feb. 28, 1920. 

[SEAL.] JAY B. SMITH, 

Notary Public. 

Memorandum.—The advertisement annexed hereto is the same as 
the Order of Publication at page 12 of this record. 

Proof of Publication in the Washington Law Reporter. 

Filed April 3, 1920. 


Affidavit. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
said District, Frank B. Crown, who being duly sworn according to 
law, on oath says he is the Manager of “The Law Reporter Printing 
Company,” publisher of “The Washington Law Reporter,” a weekly 
newspaper printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy was published 
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in the regular editions of said weekly newspaper 5 times, on the fol¬ 
lowing dates: January 16-23-30 & Feby. 6-13, 1920. 

FRANK B. CROWN, 

General Manager, 

15 Sworn to and subscribed before me Feb. 16, 1920. 

[SEAL.] WILLIAM ROSSER, 

Notary Public, 

District of Columbia. 

Memorandum.—The advertisement annexed hereto is the same as 
the Order of Publication at page 12 of this record. 

Proofs of Mailing Copies of Order of Publicatwn. 

Filed April 3, 1920. 

♦ ♦ ♦ ♦ ♦ 

Affidavit of Charles S. Shreve. 

♦ ♦♦♦♦♦♦ 

Memorandum—The advertisement annexed hereto is the same as 
the Order of Publication at page 12 of this record. 

District of Columbia, To wit: 

I, Charles S. Shreve, being first duly sworn on oath depose and say 
that I am one of the attorneys for the plaintiff in the above entitled 
cause, and that as such attorney I did on the 29th day of January 
A. D. 1920, mail postpaid a copy of the above advertisement of the 
order passed in this cause on the 12th day of January A. D. 1920, 
said letters, respectively, being each separately addressed to the fol¬ 
lowing persons, defendants in this cause, to the addresses by their 
names, being their last known place and places of address, respect¬ 
ively, namely: 

Brooklyn, New^ York, and also 
one to c/o Aaron Bearman, 
her atty., Brooklyn, N. Y. 

19 Gold Street,- New Haven, Con¬ 
necticut. 

Churchtown, Carrick on the Suit, 
Waterford Co. Ireland. 

16 

that I have been unable to ascertain, after communicating with all 
known sources of people who to my information and belief might be 
advised of the facts, whether said Patrick King, defendant is living 
or dead, and if dead his heirs, alienees or assignees, and their or any 
of their addresses, if any there be, in order that I might send them 


Margaret Burtenshaw 

James Harney. 

Margaret Kelly. 
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copies of this order of publication, that I have been unable, for that 
reason, to send him or them if they exist, any copies of the publica¬ 
tion of the above order. 

CHAS. S. SHREVE. 

Subscribed and sworn to before me this 30 day of March, 1920. 
[SEAL.] W. T. KERFOOT, Jr., 

Notary Public, D. C. 


A ffidavit of John Kennedy. 

]|C 4c ]|c 3tc )|C 

District of Columbia, To wit: 

I John Kennedy, executor of the estate of Margai'et King, and 
jJaintiff in the above cause, state that I knew the deceased, Margaret 
King, for 40 years in her lifetime and that I did know the said Pat¬ 
rick King, her brother. That the said Patrick King left the District 
of Columbia about 20 years before the death of said Margaret King, 
and that the said Patrick King left for parts unknown and 
17 his address is unknown to me. That for over five years past I 
have advertised in newspapers in Washington, D. C., and in 
the cities of New York, Chicago and St. Louis, Boston and Los An¬ 
geles, Maine and Omaha and other places, where I would receive 
what appeared to be a clue of the whereabouts of said Patrick King, 
and had different people in places suspected of being his address, 
investigate the matter and asked other persons who knew said Patrick 
King, but all without finding his address, or if he be now living, or 
who his heirs at law, alienees and assignees are if he be dead, if any 
such exist. That I have spent over $80.00 in such advertising alone. 

JOHN KENNEDY. 

Subscribed and sworn to before me this 31st day of Mai’ch, 1920. 
[seal. ] ELMER O’HARA, 

Notary Public, D. C. 


Separate Answer of Michael F. Mangan. 

Filed April 8, 1920. 

The answer of Michael F. Mangan to the Bill of Complaint filed in 
the above entitled cause, respec?’fully says to the Court as follows; 

First. He admits the allegation contained in Paragraph One of 
said Bill. 

Second. He admits that he is a citizen of the United States and a 
resident of the District of Columbia, but this defendant says 
18 he has no information as to the truth or accuracy of the other 
statements contained in said paragraph, but he says that he 
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has no reason to doubt the truth of all statements therein contained. 

Third. This defendant is informed and believes that all the alle¬ 
gations contained in the third paragraph of said bill are true. 

Fourth. This defendant is informed and believes that all the alle¬ 
gations contained in the fourth paragraph of said bill are true. 

Fifth. This defendant is informed and believes that all the allega¬ 
tions contained in the fifth paragraph of said bill are true. 

Sixth. This defendant admits that the property described in said 
bill of complaint was offered for sale on the 4th day of June, 1919, 
at public auction and that this defendant purchased same for the 
sum of $10,250.00, and made thereon a deposit of $300.00, which 
he is informed and believes is in the possession of the said plaintiff, 
and that this defendant is not aware of the motives which actuated 
said plaintiff in making the sale. 

Seventh. That this defendant admits that he has refused and still 
refuses to comply with the terms of said sale and purchase of said 
real estate. Defendant says that he refused to comply with the 
terms of said sale because he is informed and believes that the title 
to said real estate is not a good record title and is not marketable; 
that this defendant is aware that the report of the title companies is 
not a criterion of the validity of real estate titles, but says that it is 
the test of the marketability of real estate in the District 
19 of Columbia; that the Lawyers’ Title Company of the District 
of Columbia, a title company of high standing, has refused to 
pass said sale and has indicated that they will not declare a good 
title in fee simple in this defendant if said property is conveyed to 
him by deed from the plaintiff. 

Eighth. Further answering said bill this defendant says that the 
two paragraphs of the Will of Margaret King deceased which have 
particular bearing upon the matters involved in this suit are para¬ 
graphs ten and eleven which are as follows: 

‘Tenth. I give to my executors hereinafter named full power and 
authority to sell, mortgage or otherwise dispose of, any and all my 
estate (real, personal and mixed) whenever they may deem it ex¬ 
pedient so to do, and out of the proceeds to pay all my just debts 
and the above legacies, and to reinvest the balance of. the proceeds 
as they may think best. The purchaser or party loaning the money 
need not see to the application of the purchase money or money 
loaned.” 

“Eleventh. All the rest and residue of my estate, both real per¬ 
sonal and mixed, I give, devise and bequeath to my brother, Patrick 
King, if living, or in the event my brother Patrick is not heard 
from, or his whereabouts cannot be located, for the period of seven 
years, then in that event said rest and residue shall go to Margaret 
and Ellen Kelly, daughters of John & Catherine Kelly, of Church- 
town, County of Waterfoot, Ireland as tenants in common, their 
heirs and assigns.” 

It was evidently the intention of the testatrix to terminate her 
estate and to distribute the assets thereunder seven years from her 
decease, and the interval of seven years was evidently allowed for the 
reappearance of Patrick King, who according to the allegations of 
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the bill disappeared and his whereabouts being unknown. During 
this seven years the executors exercised the authority given them 
under paragraph ten of said will and mortgaged the real estate for 
the purpose of paying the debts and legacies mentioned in 

20 said will. That under paragraph ten of said will their power 
ended with the expiration of the seven years. Ellen Kelly 

who is named in said will as one of the residuary legatees in para¬ 
graph eleven died before the testatrix leaving no issue, and thereby 
lapsing the legacy to her. Under Section 1631 of the Code of Law 
of the District of Columbia a lapsed legacy will be included in the 
residuary devise or bequest but in this case the lapse is in the residu¬ 
ary clause itself, thereby making it impossible for section 1631 to 
apply in this case. Under the circumstances in this case the only 
persons in whom the lapse legacy of Ellen Kelly could vest are in 
the heirs of the testatrix who are Patrick King and his unknown 
heire, and the only way in which a clear title to this property could 
be obtained is by the reappearance of Patrick King and his concur¬ 
rence in this sale, or by adverse possession for the period of fifteen 
years. 

Having fully answered your defendant prays to be hence dis¬ 
missed. 

MICHAEL F. MANGAN. 

T. P. REGAN, 

Attorney for Defendant. 

District of Columbia, hs: 

Michael F. Mangan being first duly sworn deposes and says that 
he has read over the above answer by him subscribed and knows the 
contents thereof; that the matters and things therein stated of his 
own personal knowledge are true and those things therein stated' 
on information and belief, he believes to be true. 

21 MICHAEL F. MANGAN. 

Sul^cribed and sworn to before me this 7 day of April, 1920. 
[seal.] B. EMERSON, Jr., 

Notary Public, D. C. 


■ Order pro Confesso, 

Filed April 13, 1920. 

3k ^ ^ ^ 

It appearing to the satisfaction of the Court that the order of 
publication passed in this cause on the 12th day of January, A. D., 
1920, has been duly published as required in said order, and that 
copies thereof have been mailed to the defendants, Margaret Burten- 
shaw, James Harney and Margaret Kelly; that the absence of mail¬ 
ing copies to Patrick King and to the unknown heirs, alienees and 
devisees of Patrick King being fully explained to the satisfaction of 
the Court; that the said defendants and each of them have failed to 
appear in this cause; 
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It is this 13th day of April, A. D., 1920, ordered that the original 
bill filed in this cause be taken as confessed bv the said defendants, 
Margaret Burtenshaw, James Harney, Margaret Kelly, Patrick 
King, and the unknown heirs and alienees and devisees of said 
Patrick King if he be dead, and that a decree of pro confesso be en¬ 
tered against them and each of them for failure In appear in this 
cause. 

By the Court, 

JENNINGS BAILEY, 

Justice. 


22 Final Decree. 

Filed February 11, 1921. 

*♦♦♦♦** 

This cause came on to be heard at this term; and thereupon upon 
consideration thereof, it is this 11th day of February, A. D. 1921, 
ordered, adjudged and decreed that the bill of complaint filed in this 
cause be and the same hereby is ordered dismissed at the costs of the 
plaintiff. 

By the Court, 

WILLIAM HITZ, 

Justice. 

Appeal noted and allowed this 11th day of Febmary A. D. 1921, 
in open court and appeal bond fixed in the sum of 100 Dollars, as a 
cost bond. 

By the Court, 

WILLIAM HITZ, 

Justice. 


Memorandum. 

March 1, 1921.—Undertaking on appeal approved and filed. 

Assignments of Error. 

Filed March 14, 1921. 

♦ ★*♦*** 

Now comes the plaintiff, and appellant, John Kennedy, as surviv¬ 
ing executor of the estate of Margaret King, deceased, and assigns 
the following errors which he relies upon in his appeal in 
23 the above entitled cause: 

1. The Court erred in dismissing the bill of complaint. 

2. The Court erred in refusing to order and decree requiring the 
defendant, Michael F. Mangan to specifically perform his contract 
of purchase of the real estate described in the bill of complaint. 

3. The Court erred in refusing to grant relief under the prayer 
for general relief of the bill of complaint. 
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4. The Court erred in refusing to decree that under the terms of 
the last will and testament of Margaret King, deceased, set forth in 
the exhibit to the bill of complaint and in the evidence, that the 
said John Kennedy as surviving executor of the estate of Margaret 
King, deceased, was empowered to sell and convey the real estate set 
forth in said bill of complaint, unto the defendant, Michael F. Man- 
gan. 

5. The Court erred in refusing to decree that as the two deeds of 
trust placed on the real estate set forth in the bill of complaint were 
placed thereon by the executor, under decree of the Court to pay 
the debts, legacies and carry out the provisions of the will of said 
decedent, that the said trusts were merely creating new debts of the 
estate in place of the old debts and that the said executor had power 
under the will to sell the real estate to pay the said trusts. 

CHARLES S. SHREVE, 

MASON N. RICHARDSON, 

Attorneys for the Plaintiff. 

24 Memoranda. 

March 21, 1921.—Notice of submission of Statement of Evidence, 
filed. 

Statement of Evidence submitted. 

April 1, 1921.—Notice of settlement of Statement of Evidence, 
filed. 

April 7, 1921.—State of Evidence signed and filed. 

Designation of Record. 

Filed March 14, 1921. 

The Clerk of the Court will please prepare the transcript of rec¬ 
ord for appeal to the Court of Appeals, and include therein the fol¬ 
lowing : 

1. The original bill of complaint and plaintiff’s exhibit ^‘A” at¬ 
tached thereto. 

2. Affidavit as to non-residence. 

3. Order of publication. 

4. Proofs of publication. 

5. Affidavits as to mailing. 

6. Answer of defendant No. 1. 

7. Decree Pro Confesso. 

8. Final decree dismissing bill with costs; notation of ap¬ 

peal. 

25 9. Undertaking on appeal approved. 

10. Notice of submission of statement of evidence. 

11. Memorandum of submission of statement of evidence. 

12. Memorandum of approval of statement of evidence. 
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13. Assignment of errors. 

14. This designation for transcript of record. 

CHARLES S. SIIREVE, 

MASON N. RICHARDSON, 

A (torn e ys for Plai n t iff. 

To Michael F. Mangan, defendant (p. p.): 

Take notice that I will apply to the Clerk of the Supreme Court of 
the District of Columbia for a transcript of the record in the above 
cause pursuant to the aforegoing designation of record, on appeal in 
this cause. 

CHARLES S. SHREVE, 

MASON N. RICHARDSON, 

Attorneys for the Plaintiff. 

26 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 37872 in Equity, wherein John 
Kennedy, surviving Executor of the Estate of Margaret King, de¬ 
ceased, is Plaintiff and Michael F. Mangan, et al., are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the . 
seal of said Court, at the City of Washington, in said District, this 
24th day of May, 1921. 

[Seal of the Supreme Court of the District of Columbia. | 

MORGAN H. BEACH, 

Cleric. 


E. W. 


27 In the Supreme Court of the District of Columbia. 

Id Equity. 

No. 37372. 

John Kennedy, Surviving Executor of the Estate of Margaret King, 

Deceased, 

vs. 

Michael F. Mangan et al.. Defendants. 

Statement of the Evidence. 

Be it remembered that this cause came on regularly to be heard 
before Mr. Justice William Hitz, one of the justices of the Supreme 


JOHN KENNEDY^ ETC., VS. MICHAEL F. MANGAN. 


17 


Court of the District of Columbia, and thereupon the oral testimony 
and documents, hereinafter set forth, were given and received in evi¬ 
dence, subject to the exceptions and objections of the parties as herein 
noted, as follows: 

Mr. John Kennedy, being called in behalf of the plaintiff, was 
.sworn and testified as follows: 

That he is, and for many years past has been, engaged in the tin¬ 
ning and stove business in the District of Columbia and was per¬ 
sonally acquainted with the above named decedent, Margaret King, 
continuously for many years previous to her death, and at the time 
of her death. That the defendant Michael Mangan is a resident of 
the District of Columbia; the defendant Margaret Burtenshaw is 
a resident of Brooklyn, New York—; that the defendant James Har¬ 
ney is a resident of New Haven, Connecticut; and the defendant, 
Margaret Kelly, so witness is credibly informed, is a resident of Ire¬ 
land, and a subject of Great Britain. That all of the parties to the 
suit (except the said Margaret Kelly) are citizens of the United 
States. That the witness was personally acquainted with the defend¬ 
ant, Patrick King in the District of Columbia, many years ago, and 
that the said Patrick King has not been seen or heard from by this 
witness for several years prior to the death of the said Margaret 
King, nor since the death of the said Margaret King. That said de¬ 
cedent had not seen or heard of or from her brother Patrick King, 
for some years prior to her death. 

28 That the said Patrick King left the District of Columbia 

(which was his domicile) several years before the death of his 
sister Margaret King, and that he left the said District without any 
known intention of changing the same, and that he has not been 
heard from and has not returned to the said District from the time of 
his so leaving the same. That this witness (after the death of the 
said Margaret King), diligently advertised for the said Patrick King 
in several cities and States wherein he thought he had some clew of 
his whereabouts, and this witness has made during that time dili¬ 
gent search among several acquaintances of the said Patrick King 
in an effort to find him, or his whereabouts, or if he be living or dead, 
or if he ever married, or had children, but has been unable to find 
out any of the said matters. That the said Patrick was the only heir 
at law of the said Margaret King, was the brother of the said Marga¬ 
ret King, and that the said Margaret King left surviving her no hus¬ 
band, child or children or issue of a child or children, or brother or 
sister or i.ssue of a brother or sister, except the said Patrick King, sub¬ 
ject to the aforesaid explanation. That this witness has made dili¬ 
gent search to ascertain if the said Margaret King left any heirs, 
alienees or devisees, other than the said Patrick King (in the event 
the said Patrick King be dead) but she has been unable to find out if 
there be any heirs, alienees, or devisees of the said Margaret King 
or heirs, alienees or devisees of the said Patrick King. That the de¬ 
fendants, Margaret Burtenshaw and James Harney are merely joined 
as parties to this suit because they claimed to have some relationship 
to the deceased, but what that relationship is, if anything, this witness 
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has been unable to ascertain. That the said Margaret King died 
in the District of Columbia on the 18th day of February A. D. 1912 
leaving a last will and testament dated February 12,1912 and a Codi¬ 
cil dated the 14th day of February A. D. 1912, which will and codi¬ 
cil were admitted to probate and record both as to real estate and as to 
personalty on June 3, 1912 in this Court holding a Probate Court, in 
Administration cause No. 18862; a copy of said will and codicil read¬ 
ing as set forth in the copies thereof set forth in the exhibit to the 
original bill filed in this cause and contained in the record of pro¬ 
ceedings and transcript of record thereof certified to this Court. 
29 That letters testamentary were granted on said will and 

codicil in said cause in said order of June 3, 1912, unto John 
Quinn and the witness, John Kennedy, the executors named in the 
said will. That the said executors duly qualified and entered upon 
their duties and thereafter on the 4th day of April 1915 the said 
John Quinn died. That the personal estate of the said decedent 
consisted of —, money and debts, namely, 


Cash in Bank. $496.78 

Accumulated rents. 134.40 

Accumulated rents. 74.57 


Total . $705.75 


Appraised personalty, miscellaneous lot of old furniture.. $25.00 

That the said Margaret King died seized in fee simple, unencum¬ 
bered, of the following real estate situate in the District of Columbia; 
namely, 

735 11th St. N. W. lot of 9, now sub lot 807 Square 345, rent 
per month. $50.00 

being the property in controversy in this suit. 

and, 1718 9 st. N. W. lot 124 Square 363, rent per month. . $28.00 
and 1832 11 st. N. W. lot 4 Square 306, rent per month... $23.00 

That on the 26th day of June 1913, the said witness and his co¬ 
executor filed in said administration cause No. 18832 of this Court 
in the estate of Margaret King, deceased, a petition for the pur¬ 
pose of obtaining a order of the Court in said cause authorizing the 
said executors to borrow on a first deed of trust to be made on said 
part of lot 9 in Square 345, improved by 735 11 st. N. W. $3,500.00 
with which to pay the legacies due under the last will and testament 
and codicil of Margaret King deceased. That the debts and costs of 
administration of said estate had consumed the personal estate on 
hand and the rents and income of the realty to that date leaving to 
the said executors but $25.00 with which to pay off legacies be¬ 
queathed under decedent’s will of $3,100.00, which order was 
granted, and said sum was so borrowed by the executors and said 
first deed of trust on said real estate was given. That thereafter on 
about the 12th day of June 1919 the witness, as surviving executor 
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of the said estate, petitioned the Court for leave to borrow by second 
trust to be secured on said part of lot 9 in Square 345, a further sum 
of $1,000.00. That the will of the said Margaret King pro« 

30 vided for a two thousand dollar monument or memorial that 
the executor at that time had in hand but $1,000.00 of ac¬ 
cumulated rents and income from the said estate and required said 
further sum of $1,000.00 to enable him to erect the same. That on 
the 9th day of March A. D. 1916, such order was passed by the 
Court in said administration cause authorizing the said surviving 
executor to borrow $1,000.00 and to secure the said loan by giving 
a second deed of trust on the said part of lot 9 in Square 345. That 
the said executor did so borrow the said $1,000.00 and did so erect 
the said monument or memorial at a cost of $2,000.00. That both 
of the said trusts of $3,500 and $1,000.00 became due respectively in 
June 29, 1919 and October 6, 1919, and are now both overdue and 
unpaid. That thereafter, on June 4, 1919, after due publication the 
witness, as surviving executor of the estate of Margaret King, de¬ 
ceased, offered for public sale the said premises part of lot 9 Square 
345 improved by premises 735 11 st. N. W., in the City of Washing¬ 
ton, District of Columbia, aforesaid, and the said property was bid 
in by and knocked down to the defendant Michael F. Mangan, for 
the sum of $10,250.00 for the entire unencumbered title, that is that 
the said trusts were to be paid from the said purchase price, and the 
said witness, as executor, arranged with the holders of the said trusts 
who agreed to that being done. That the said purchaser had the op¬ 
tion of paying one third cash and the balance in two equal payments 
with interest thereon at the rate of six per centum per annum until 
paid, interest payable semi annually, said balance being payable in 
one and two years, respectively, and being secured, when made, by 
a first deed of trust on the property so sold. That the said Mangan 
made a deposit of Three Hundred Dollars, at the time of the said 
sale. That this sale was duly reported to the said Court in said 
administration cause and the sale was finally ratified by the said 
Court by its order on the 12th day of July A. D. 1919 after order 
nisi duly passed and published thereof. TTiat the said Mangan has 
not complied with the said terms of sale and refuses to accept the 
said real estate alleging as his only reason that the witness as such 
executor could not give a good title thereto upon the said ground; 

otherwise there are no defects of record. That the said wit- 

31 ness by his account filed in said administration cause and ap¬ 
proved by the Court therein on the 23rd day of September, 

1920, shows a balance of funds of the estate from rents and profits 
in his hands of $1,655.52 hi which amount is included the $300.00 
paid by the said Mangan as a deposit on said sale. That the residu¬ 
ary legatee in decedent’s will, Ellen Kelly, was a resident of Ireland 
and a subject of Great Britain, and died, so witness is credibly in¬ 
formed, several years before the death of the said Margaret King. 

That thereupon the said witness was offered for cross examination, 
but no cross examination was made. 

That thereupon Mr. Adam Weschler, was produced as a witness 
for the plaintiff, who being duly sworn testified, to the fact of the 
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sale of part of lot 9 in Square 345, in controversy, being 735 11th 
street, N. W., aforesaid, by public auction by the witness, as the 
auctioneer for the said John Kennedy, surviving executor of the 
Estate of Margaret King, that the said sale was duly advertised and 
took place in front of the premises on June 4, 1919 and was sold to 
Michael F. Mangan for $10,250.00 for the total price of the unen¬ 
cumbered title; the trusts to be removed existing on said property, 
by the said executor. That the said Mangan made a deposit of 
$300.00 on the property to the said executor at the time of the sale; 
and that thereupon there was offered in evidence the auctioneer’s 
notes and memoranda of the witness. The witness further testified 
that he announced at time of sale, that the property was sold with 
a good and marketable title or no sale. 

That thereupon, by consent of the parties to the suit in Court 
(plaintiff and defendant Mangan) the following original pepers 
were offered in evidence being the original papers on file in the said 
Administration Cause No. 18862 of this Court in the estate of the 
said Margaret King, deceased; 

The last will and testament and codicil of the said Margaret King 
deceased, hereinbefore referred to, a tme copy of which is attached 
to the original bill of complaint in this cause, and set forth in thi^ 
Statement of the Evidence, namely as in the copy attached to the 
original bill herein set forth. 

And there was further offered by plaintiff in evidence the follow¬ 
ing petition and three orders in said probate proceedings: 

32 Supreme Court of the District of Columbia, Holding Probate 

Court. 

Admn. No. 18862. 

In re Estate of Margaret King, Deceased. 

To the Justice of the Supreme Court of the District of Columbia 

holding the Probate Court: 

Your petitioners John Kennedy and John Quinn respectfully state 
as follows: 

1. They are the executors of the above named Margaret King de¬ 
ceased. 

2. Under the terms of the will of the decedent, and in the tenth 
paragraph thereof, they were given power and authority to sell, mort¬ 
gage or otherwise dispose of the real and personal estate of the de¬ 
cedent whenever they might deem it expedient so to do and out of 
the proceeds to pay all her just debts and the legacies bequeathed by 
the will. 

3. The personal estate of the decedent has been exhausted in the 
payment of her debts, except a small balance of about $35.00, all said 
debts however having been fully paid. 

4. The legacies bequeathed by the will however, amounting to 
$3100.00 have not been paid as the Executors have had no funds with 
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which to pay them, nor have they erected the monument (to cost 
$2,000) mentioned in the eighth paragraph of the Will, because they 
have had no funds for that purpose. It has been deemed advisable by 
your Executors to postpone the erection of said monument for the 
present. 

5. Your Executors have made every effort to sell sufficient of the 
real estate of the decedent to pay said legacies and monument ex¬ 
pense, but have been unable to obtain any satisfactory price up to 
the present time. 

6. The legatees named in the will are demanding payment of 
their legacies, and being without funds to pay them, your petitioners 
have concluded that it would be advisable to borrow the sum of 
$3500 for such purpose, the additional sum of $400 over and above 
the legacies of $3100 being necessary to pay a commission of $35.00 
necessary to procure said loan, to pay the expenses of administration 
including Executors^ commissions. 

7. Your Executors have been able to procure a loan of $3500 to 
run on or before three years with interest at 5V^% per annum, pay¬ 
able semi-annually to be secured on premises 735 11th St. N. W., 
being part of lot 9, square 345, assessed in the name of Margaret 
King, or owned by her. 

The premises considered, your petitioners pray that they may be 
authorized to encumber said Real Estate, by way of Deed of Trust, 
to secure the aforesaid loan and to execute the necessary note or notes 
and Deeds of Trust for that purpose and that they may have such 
other and further relief as may be necessary or proper. 

JOHN KENNEDY. 

JOHN QUINN. 

Witness: 

JEREMIAH J. QUINN. 

We do solemnly swear that we have read the foregoing petition 
signed by us and know the contents thereof, and the matters and 
things therein stated are true to the best of our knowledge and belief. 

JOHN KENNEDY. 
JOHN QUINN. 

JEREMIAH J. QUINN. 

Subscribed and sworn to before me this 25th day of June 1913. 

[Notarial Seal.] JEREMIAH J. QUINN. 

33 In the Supreme Court of the District of Columbia, Holding 

the Probate Court. 

Admn. No. 18862. 

In re Estate of Margaret King, Deceased. 

Upon consideration of the petition filed herein by John Kennedy 
and John Quinn, Executors of the said decedent, it is by the Court 
this 26th day of June A.D. 1913, ordered and decreed that said Execu- 
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tors be and they are hereby authorized and directed to borrow for 
the purpose named in said petition the sum of $3,500.00 for a period 
on or before three years after date, with interest at 5^2 per cent per 
annum to be secured upon that part of lot 9, in Square 345 owned 
by said Margaret King, and to execute all necessary notes and Deeds 
of Trust to secure said loan for which they are authorized to pay a 
commission of $35.00. 

THOMAS II. ANDERSON, 

Justice. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Admn. No. 18862. 

In re the Estate of Margaret King, Deceased. 

Order. 

On consideration of the petition filed in this cause on the 8th day 
of March A. D. 1916, it is, this 9th day of March A. 1). 1916 ordered 
and decreed that John Kennedy, executor, be and hereby is author¬ 
ized to erect a suitable memorial monument on the grave of .said de¬ 
cedent to the cost of $2,000.00 as provided in paragraph- eighth and 
tenth of her will, and for that purpose he is further directed to bor¬ 
row on part of lot Nine in Square 345, Washington, D. C., improved 
by house 735 11th Street, N. W., the sum of One Thousand Dollai-s, 
and costs of said loan, and to execute to secure the same a deed of 
trust on said part of lot 9 in Square 345, as provided by the powers 
conferred on him in that behalf in the last Will and testament of said 
decedent; and to execute the same in a trust in that amount or to 
release the present trust on said property heretofore issued by direction 
of the Court in this cause) and make a new trust covering the said 
existing trust and the new loan herein provided for, as he may find 
most convenient; which $1,000. now to be borrowed and the $1,000. 
now in hand by said Executor, to be expended as aforesaid. 

By the Court, 

WALTER I. McCOY, 
Justice. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Admn. No. 18862. 

In re Estate of Margaret King, Deceased. 

Final Order of Ratification. 

Upon application of John Kennedy, surviving executor of the 
Estate of Margaret King, deceased, and it appearing to the satisfac¬ 
tion of the Court that the order in this Court passed in this cause on 
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the 10th day of June A. D. 1919, has been duly published as therein 
required, and no objection to this order being signified to the Court, 
it is this 12th day of July A. D. 1919, ordered adjudged and decreed 
that the sale of said executor of part of Original lot number Nine (9) 
in Square No. Three Hundred and Forty Five (345) improved by 
number 735 11 Street, N. W., situated in the City of Washington, 
District of Columbia, unto Michael F. Mangan for the sum of 
Ten Thousand Two Hundred and Fifty Dollars (10,250.) for 

34 the entire encumbered fee title, as more particularly described 
and the tenns set forth in the report of said executor filed 

in this cause on the 10th day of June A. D. 1919, be and the same 
hereby is finally ratified and confirmed and, upon compliance by said 
executor is authorized and directed to remove the present deeds of 
trust thereon if he shall so desire, and shall issue the proper deed or 
deeds therefor. 

By the Court, 

F. L. SIDDONS, 

Justice. 

That thereupon there was offered in evidence on behalf of plaintiff, • 
without objection, the following original two deeds of trust, in sub-, 
stance as follows: 

35 One deed dated the 28th day of June A. D. 1913, and re¬ 
corded the 28th day of June A. D. 1913, at liber 3621 at 

folio 425 et seq., one of the land records for the District of Columbia, 
w^herein John Kennedy and John Quinn, as Executors under the 
Will of Margaret King, deceased, acting in pwrsuant of the powers 
vested in them by the terms of said will and decree passed on Juno 
26, 1913 in said administration cause No. 18862 of this Court, as 
parties of the first part did convey unto James B. Kennedy and John 
A. Keppel, of the District of Columbia, as parties of the second part, 
as trustees, the property in controversy in this instant cause, 
namely 

“Part of original lot numbered Nine (9) in Square Three Hun¬ 
dred and Forty-Five (345) described by metes and bounds as fol¬ 
lows; Beginning for the same on Eleventh Street, West, at a point 
distant 47 feet South from the northwest corner of said lot 9 €md‘ 
running thence South along Eleventh Street, West, 15 feet thence 
East 70 feet, to the east line of said lot 9, thence North along said 
East line 15 feet and thence West 70 feet to the place of beginning. 
Being premises known as No. 735 11th Street, N. W.” in the District 
of Columbia. 

In trust to said trustees to’ secure an indebtedness due to William 
F. O’Donnell (by said Executors) in the sum of Thirty-Five Hun¬ 
dred Dollars ($3,500.00) evidenced by a certain promiss(^ note 
signed and executed by said executors to the order of said William 
F. O.’Donnell, on or before Three years after date of June 28, 1913, 
with interest thereon at the rate of five and one-half per centum per 
annum, said interest payable semi-annually. 

And one deed dated the fifth day of October A. D. 1916 and re¬ 
corded the 6th day of October 1916, in Liber 3909 at folio 338 et 
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seq., land records of the District of Columbia, wherein John Ken¬ 
nedy, as surviving executor under the powers in the will of Marraret 
King, deceased, and the decree passed March 9th, 1916, in said ad¬ 
ministration Cause No. 18862, Supreme Court of the District of 
Columbia, as grantor, conveyed unto James B. Kennedy and John 
A. Keppel, Trustees, grantees, conveying to said — the said part of 
original lot 9 in Square 345, hereinbefore set forth in trust; to 
36 secure Percy J. Saffel, the sum of One Thousand Dollars, 
evidenced by a certain promissory note executed by said John 
Kennedy, Executor, dated October 5, 1916 payable to the order of 
said Percy J. Saffell, three years after date with interest thereon at 
the rate of five and one-half per centum per annum, said interest 
payable semi-annually. 

Whereupon the plaintiff did offer his evidence as closed, and the 
defendant thereupon offered no evidence in his own behalf. 

And thereupon, upon completion of all the evidence, the defend¬ 
ant Michael F. Mangan, by his counsel, moved the Court to dismiss 
the bill, which motion was thereupon granted; and to the ruling of 
the Court granting the said motion to dismiss the bill, plaintiff by 
his counsel thereupon duly prayed an exception which exception was 
allowed by the Court; and the counsel for the plaintiff also there¬ 
upon duly prayed in open Court for the allowance of an appeal to 
the Court of Appeals of the District of Columbia, from the said rul¬ 
ing of the Court and from the decree of the said Court dismissing the 
said billm which said appeal was granted by the Court. 

And it is hereby certified that the foregoing statement of evidence 
is a full and complete statement of all the evidence in the cause and 
is hereby approved by the Court this 7th day of April, A. D. 1921. 

WILLIAM HITZ, 

Justice. 


O.K. 

M. F. MANGAN, 

Defendant. 


37 [Endorsed:] Equity. No. 37372. Statement of Eyidence. 

Mason N. Richardson, and Charles S. Shreve, Attys. for 
Plaintiff and Appellant. Mason N. Richardson, Charles S. Shreve, 
Attorneys at Law, 1009 Seventh Street, N. W., Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3657. John Kennedy, surviving executor, &c., appellant, vs. 
Michael F. Mangan. Court of Appeals, District of Columbia. 
Filed May 24, 1921. Henry W. Hodges, clerk. 
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